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SUBJECT: CONSULAR ACCESS UNDER US-POLAND CONSULAR CONVENTION 
REF: WARSAW 3671 

1. REFTEL REQUESTED DEPARTMENT S GUIDANCE ON INTERNATIONAL- 
LY-ACCEPTED DEFINITION OF FREE COMMUNICATION IN CONNECTION 
WITH EFFORTS OF US CONSULAR OFFICERS TO PROVIDE ASSISTANCE 
TO DETAINED AMCIT HOLY. EMBASSY REPORTED THAT CONSULAR 
OFFICER DENIED PERMISSION VISIT PRIVATELY WITH HOLY. AND 
THAT PRESENCE OF POLISH OFFICIALS AT THE SAME TABLE OR 
HOVERING NEARBY PREVENTS UNRESTRICTED COMVERSATION AND FREE 
COMMUNICATION WITHIN MEANING OF ARTICLE 29. PARA 6 US-POLAND 
CONSULAR CONVENTION. 

2. ISSUE RAISED BY EMBASSY HAS PREVIOUSLY BEEN EXAMINED BY 
DEPARTMENT IN RELATION TO EXPERIENCES AT OTHER POSTS. IN 
DEPARTMENT S VIEW. THERE IS NO INTERNATIONALLY ACCEPTED RULE 
RELATING TO DEGREE OF FREEDOM OR PRIVACY WHICH RECEIVING 
STATE MUST EXTEND TO CONSULAR OFFICER ASSISTING DETAINED 
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HAVE TO BE MODIFIED BY SPECIAL CIRCUMSTANCES OF DETENTION 
AND PARTICULAR RULES APPLIED BY LOCAL PRISON AUTHORI- 
TIES OR OTHER OFFICIALS OF RECEIVING STATE. (SEE VIENNA 
CONVENTION, ARTICLE 36(2).) NEVERTHELESS. THERE IS COMMENT- 
ARY TO THE EFFECT THAT A CONSULAR OFFICER'S RIGHT TO 

COMMUNICATE FREELY WITH A DETAINED NATIONAL INCLUDES THE 
RIGHT TO SPEAK WITH HIM OUT OF THE HEARING, ALTHOUGH NOT 
NECESSARILY OUT OF SIGHT, OF AUTHORITIES OF THE RECEIVING 
STATE (E.G.. PRISON OFFICIALS). IN ANY EVENT DEPARTMENT 
WOULD AGREE THAT PRESENCE OF POLISH OFFICIAL AT SAME TABLE 
AT WHICH CONSULAR OFFICER IS ATTEMPTING TO VISIT NATIONAL 
WOULD BE VIOLATION OF CUSTOMARY INTERNATIONAL LAW RULE 
AS WELL AS REQUIREMENTS OF ARTICLE 29, PARAGRAPH 6, OF 
CONSULAR CONVENTION. KISSINGER 
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